34 American Indian Law

ADVISING CLIENTS

By R. Lance Boldrey and Jason Hanselman

FAST FACTS!:

e Indian fribes are sovereign governments with significant
legal and regulatory jurisdiction over those conducting
business with the fribe or on Indian land.

e Tribal governments are vested with sovereign immunity
from suit that somefimes can be waived contractually
if properly approved.

® Many contracts with Indian tribes, parficularly those
relating to gaming or encumbering land, require approval
by the secretary of interior or they may be void ab initio.

Introduction

Michigan is home to 12 federally recognized Indian tribes that
should generate more than $1.5 billion in revenue in 2010. With
this business activity comes many opportunities for Michigan com-
panies. While this article cannot cover every issue a practitioner
may encounter, it provides a practical primer for lawyers negoti-
ating business transactions with Indian tribes.

In counseling clients doing business with tribes, it is critical to
first understand that Indian tribes are self-governing sovereign
entities that possess inherent governmental authority, subject to
federal limitations. Tribal governments are also vested to some
degree with regulatory jurisdiction over non-tribal persons and
activities on their lands.

Tribal Sovereign Immunity

As sovereign governments, Indian tribes enjoy sovereign im-
munity from suit. That immunity applies to tribal government
actions on and off the reservation and applies in tribal, state, and
federal courts. Tribal immunity can be abrogated only through
two methods: by the tribe expressly waiving immunity or through
an act of Congress.!

When it comes to enforcing contractual obligations, sovereign
immunity can extend to businesses that are functionally an arm
of the tribe? Accordingly, businesses contracting with tribes often
seek a limited waiver of sovereign immunity from suit to be able
to enforce contracts. Not only must such waivers be express, but
they must also be given in accordance with the tribe’s own con-
stitution and laws. Such laws often delineate the process the tribal



government must follow to waive its immunity and may limit the
scope of waivers, choice of forums, and relief available.

In Memphis Biofuels v Chickasaw Nation, the Sixth Circuit re-
cently rejected a business’s contract claims against a wholly owned
subsidiary of a tribe.? In that case, while the contract contained
language to waive the tribal company’s sovereign immunity, tribal
law required tribal board approval to validate the waiver. Because
such approval had not been obtained, the court ruled that sover-
eign immunity remained intact. (The court also held that the fact
that the tribal entity had been incorporated and that the tribe had
vested the entity with the power to sue and be sued did not auto-
matically divest the tribal entity of immunity.)

As the Memphis Biofuels case demonstrates, having a waiver
in a contract is not sufficient—contracting parties also must en-
sure that immunity is properly waived under tribal law. For this
reason, it is often wise to seek a legal opinion from a tribe’s coun-
sel that a waiver was executed pursuant to tribal and other ap-
plicable laws.

Forum Selection

In addition to obtaining a waiver of sovereign immunity, it is
advisable to explicitly select a forum for dispute resolution, an
issue that is frequently politically sensitive for tribes. Resolving
this issue is important because federal courts have consistently
held that Indian tribes are not “citizens” for purposes of diversity
jurisdiction. A dispute with a tribe, therefore, may only reach fed-
eral court if it involves a question of federal law.’ Additionally,
while non-tribal contracting parties frequently insist that state
courts be used as a forum, tribal officials may be reluctant to sub-
mit to state court jurisdiction.

Tribes often insist that their own courts serve as the initial
forum to adjudicate contract disputes, and there is legal author-
ity supporting the proposition that remedies provided by a tribal
court system must be exhausted before a dispute may be heard
by another court.® While binding arbitration often is selected as
a compromise forum, this does not fully obviate forum selection
concerns because the non-tribal party will want a court to have
the power to enforce the agreement to arbitrate and any award.
The key to forum selection is understanding the ramifications of
submitting to tribal court jurisdiction in order to advise clients re-
garding what such a provision means to the contractual dispute
resolution process.

Regulatory Jurisdiction and Taxation

Beyond assuring that a contract with a tribe is enforceable,
it is important to understand and account for tribal regulatory au-
thority while also recognizing that state and tribal regulatory pow-
ers may overlap.

Historically, courts have held that tribes may exercise regula-
tory authority over all persons within reservation boundaries and
may exercise criminal jurisdiction over all Indian persons within
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a reservation.® Although broad tribal jurisdiction has been dimin-
ished by the courts, the United States Supreme Court recently
restated the judicially created rule that tribal jurisdiction over non-
Indians on the reservation exists when a non-Indian “enter(s into]
consensual relationships with the tribe or its members, through
commercial dealings, contracts, leases, or other arrangements.”

Tribes also may exercise regulatory jurisdiction over a non-
Indian’s activity when the activity “threatens or has some direct
effect on the political integrity, the economic security, or the
health or welfare of the tribe.”™® Application of these rules varies
with the facts of each case.

Taxation is an issue that can cause real consternation among
those doing business in Indian country. In addition to the signifi-
cant likelihood that tribes have regulatory and taxing authority
over business activities within the tribe’s jurisdiction, state taxes
also may apply to transactions in Indian country. The general rule
is that for transactions involving a tribe or tribal member in Indian
country, state taxes are pre-empted if the legal incidence of the
tax falls on the tribe or a tribal member."" If the incidence falls on
a non-member, pre-emption depends on a balancing of the state
and tribal interests—and dual taxation is not prohibited, meaning
that a business may be subject to both state and tribal taxes.'

Determining whether an entity is subject to dual taxation re-
quires a fact-intensive analysis, and often is a hotly contested issue.
Fortunately in Michigan, nine tribes have entered into state-tribal
tax agreements that delineate boundaries and define the tax treat-
ment for various taxes and types of transactions.” Those doing
business with a tribe without a tribal tax agreement must deter-
mine the tax implications of any business dealings at the outset
of the relationship.**

Complicating the jurisdictional analysis, the extent of “Indian
country,” where tribal jurisdiction exists, is not always clear. Land
within reservation boundaries is Indian country and, in some
cases, land held in trust by the federal government for the benefit
of a tribe also generally is Indian country, even if that land is out-
side the reservation boundaries.® Unfortunately for a number of
Michigan tribes, reservation boundaries—or even whether par-
ticular reservations continue to exist—is often a matter of dispute

and remains unclear.'

Accordingly, it is wise to attempt to con-
tractually define at least the nature and extent of tribal jurisdic-
tion when doing so may have a significant effect on the business

at issue.

Federal Approval of Contracts

Once concluded, certain contracts require federal approval.
With some tribe-specific exceptions, federal law generally re-
quires that the secretary of the interior approve a contract with
an Indian tribe that “encumbers Indian lands for a period of 7 or
more years....""”

Additionally, the secretary must approve any lease of land
owned by an Indian or Indian tribe and held in trust or restricted
status by the United States.’ In considering the applicability of
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that provision, the Bureau of Indian
Affairs has opined that, “[ulnder [25
USC 415], any lease of Indian trust ’
or restricted land that is not ap-
proved by the Secretary of the Inte-
rior or his authorized representative
is void ab initio, has no force or ef-
fect, and grants no rights to either
the attempted lessor or lessee.””
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they also may be void ab initio),*

and may be subject to requirements imposed by tribal gaming
ordinances.?! A key consideration at the outset of any contract
negotiation with an Indian tribe is to determine whether secre-
tarial approval is likely to be required for the contract.

Conclusion

A number of unique legal issues are inherent in working with
Indian tribes and on tribal lands. In addition to the issues briefly
discussed in this article, clients should also be aware that there
may be other special considerations relating to tax laws, criminal
jurisdiction, and tribal treaty rights. Although there are hurdles to
doing business in Indian country, understanding the basic con-
cepts in this area of the law should allow practitioners to navigate
those issues appropriately, allowing clients to enter into endeav-
ors that are mutually beneficial for the tribe and its business part-
ners while also protecting both parties’ legal interests. m
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