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Preface

The Health Plans Contracting Handbook: A Guide for Payers and Providers, published by the
American Health Law Association, is the 8th edition of a work that has served as a resource for
practitioners for two decades. It has become a classic and one of the essential tools of the health law
practitioner’s library.

Theintent behind the Health Plans Contracting Handbook is to provide advice on addressing the
issues that arise in managed care network relationships. These contracts often endure for years at a
time and must document increasingly dynamic relationships between the parties, including changes
in products, governing laws, and medical and administrative best practices for both payers and pro-
viders aike. As with prior editions, this book attempts a balanced approach and practical focus,
rather than exhaustive reporting on the state of the law. We aim to provide sample clauses to assist
you in thinking about and drafting appropriate language; many of which are based on real examples.
Throughout the book, the authors have provided cites to cases or state statutes to help you begin
research as needed, but an exhaustive description of the state of the law, including the variations
among jurisdictions, is beyond the scope of this publication.

As previous editions have done, the 8th edition examines emerging themes and issues in the man-
aged care contracting space. We continue to see large health systems launching as independent payers
or through integrated delivery models and have incorporated issues arising with this additional layer
of contracting throughout the book. The chapters reflect the increasing focus on value-based pay-
ments and the financial and operational considerations for arrangements that incorporate them. This
edition includes three new chapters reflecting additional changes in the field: the uses and owner-
ship of data, direct-to-employer contracting, and considerations when the provider is out-of-network.
Finaly, the chapters, particularly the chapters dealing with Medicare and Medicaid, consider the
effects of increased managed care penetration into popul ations that have traditionally been carved out
of managed care, such asindividuals with chronic conditions and more complex populations, includ-
ing individuals with intellectual and developmental disabilities and foster children.

This volume was started before the COVID pandemic and before we had any understanding of
the monumental changes that were about to affect how we conduct meetings, operate, and even greet
each other. Thefirst drafts were due at the end of March 2020, just as stay-at-home orders were going
into effect. It is a tribute to the authors that none abandoned the project, even as their workloads
increased during this unprecedented time. Every chapter was informed by and improved as a result
of the pandemic. We are grateful to the authors and their incredible commitment to this edition.

This edition would not have been possible, and certainly would not have been timely, without
the assistance of Kara Kinney Cartwright, whose continuing and expert guidance kept us all on track.

We mourn the loss of Kathrin (Kathy) Kudner, our well-respected colleague and along-standing
author of the chapter on Medicaid. We extend our sincere thanks for her firm, Dykema Gossett, and
specifically her colleague, Gerald (Jerry) Aben, for stepping in and completing her excellent work.



Preface

Since we began updating this 8th edition, we have seen the onset of the COVID pandemic, the
rise of telehealth, the increased use of online scheduling, remote monitoring, and many other changes
that will be interpreted through the lens of thousands of managed care contracts. We hope that this
volume will provide reliable guidance to health care practitioners as they navigate the changes ahead.

Robin Fisk, Ashland, New Hampshire, Editor in Chief

Gregory Mitchell, New York, New York Christina DeGraff-Murphy, Burlington, Vermont
Editor Editor

November 2020

Vi



About the Editors

Robin Fisk, Editor in Chief and co-author of Chapter 17, Considerations in the Absence of a
Contract Between Provider and Payer, is a health lawyer focusing on managed care and business
transactions. She has represented providers, practitioners, and managed care organizations. Robin
has functioned as in-house counsel for managed care companies in metro New York, Texas, and
Massachusetts, served as lead counsel for four insurer start-ups, severa service line and service area
expansions, and as contract counsel to national providers. Pursuing alongstanding interest in improv-
ing the way services are delivered, she recently completed her Master’s of Health Care Delivery
Science, a program jointly sponsored by the Tuck School and the Dartmouth Institute. Robin has also
taught health law at the Master’s level. She graduated from Boston University School of Law and the
University of Pittsburgh avery long time ago.

Christina DeGraff-Murphy, Editor, is the Assistant General Counsel of Contracting for The
University of Vermont Health Network consisting of six Affiliate hospitalsin New York and Vermont,
including an academic medical center, several skilled nursing facilities and other health care entities.
She represents the organization on a wide range of matters with an emphasis on managed care, ASO
and ACO contracting. Christina balances strategic and business initiatives with contractual and legal
requirements in managed care negotiations, contracting, and dispute resolution, alternative payment
methodology arrangements, and general contracting to support network initiatives. Thisis Christina's
first time serving as an Editor for the AHLA's Health Plans Contracting Handbook. Christinais an
alum of Western New England School of Law (2001) and Western New England University (1998).
Christinaresides in Vermont with her husband and three children.

Gregory R. Mitchell, Editor, is an associate in the law firm of Epstein Becker & Green PC and is
based in the firm's New York office. He focuses his practice on advising health systems, medical
groups, independent practice associations, accountable care organizations, and other providers, pro-
vider groups, and intermediary entities on arange of managed care-rel ated matters. He negotiates and
drafts managed care agreements by and among managed care companies, insurers, hospitals, health
systems, independent practice associations (IPAs) and similar provider organizations, behavioral
health and substance use disorder treatment providers, physicians, and ancillary providers relating
to Medicare Advantage, Medicaid managed care, as well as fully-insured and self-insured lines of
business. He negotiates and drafts agreements relating to innovative payment models; including full-
risk/capitation, bundled payment, and shared savings/losses models; prepares agreements relating
to the delegation of management functions by managed care entities to third parties; and negotiates
and prepares managed care agreements between health care providers and managed care entities
and insurers for reimbursement in traditional reimbursement models. In addition, he has spoken and
coauthored articles on various health care topics including social determinants of health, encounter
data, and the Affordable Care Act’s impact on health insurance and provider. Gregory is an alumnus
of Emory University School of Law and Union College.
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Payer Programs and Polides: Utilization
Management and Quadity Assurance

Brooke Bennett Aziere
Amanda M. Wilwert
Foulston Sefkin LLP

A payer’sutilization management and quality assurance programs are fundamental to theworking
relationship between payer and provider, but they are often overlooked as part of the contract negoti-
ating process. Providers tend to focus on negotiating reimbursement rates, but payer utilization man-
agement and quality assurance programs can have a significant impact on reimbursement. Utilization
management (UM) is a genera term that describes the process by which a payer decides whether
health care services are appropriate for coverage under an enrollee’s plan. Quality assurance (QA)
refers generally to procedures designed to promote the quality of health care services received by
enrollees. Because there is considerable overlap between UM and QA activities, both functionally and
because QA entails evaluating all programs including UM, these two programs often are discussed
together. The purpose of this chapter is to provide an overview of the key considerations related to
UM and QA programs under managed care contracts, to identify the competing interests of payers
and providers with respect to such considerations, and to offer contract language designed to describe
aternative approaches to defining the parties’ respective rights with regard to these programs.

6.1 Payer Programsand Policies

When defining the relationship between a provider and a payer, the rights and obligations
described in the contract itself often are only the “tip of the iceberg.” Typicaly, the contract con-
tains the most basic elements of the relationship between a payer and a provider and relegates the
operational details to the payer’s set of policies and procedures or provider manual (referred to in
this chapter collectively as the Manual). This certainly is true with respect to a payer’s UM and QA
policies and procedures, the details of which are virtually always captured in the Manual.

The payer amost always retains the unilateral right to modify the Manual at will.1 A typical
contract will require the provider to “abide by and comply with such policies and procedures as the
payer shall implement from time to time.”

From the payer’s perspective, maintaining maximum flexibility isessential to (i) accommodating
the changing needs of the marketplace for its enrollees and plan sponsors; (ii) administering alarge
network with numerous types of providers, including new product and quality initiative development;
(i) implementing changes based on the payer’s automated internal systems; and (iv) meeting the
needs of other payers accessing the network, such as self-insured employer groups.

1 Refer to Chapter 5, Policy and Procedure Amendments, for further discussion.
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On the other hand, the provider needs to be able to review the Manua and understand the effect
on the provider’s operations and what isrequired to comply. In addition, the provider will want, to the
maximum extent possible, to restrict changes made to those policies (or at |east limit their application
to the provider) while the contract is in effect. The provider will want to avoid changes that under-
mine the benefit of its negotiated bargain, as well as changes that interrupt the provider’s practice or
are administratively burdensome because of the time, expense, or staff retraining required to comply.

In conjunction with attempting to negotiate restrictions on a payer’s ability to amend its Manual,
the provider should be aware of any state law requirementsfor advance notice of changesto the Manual.
For example, New Hampshire law requires that a payer make its most current Manual available to
providers “prior to the execution” of the contract.2 Colorado requires a payer to give 90 days advance
notice of “materia changes’ to acontract and defines“material changes’ to include changesto adminis-
trative procedures. Colorado providers have 15 daysto object to the change, and if the parties are unable
to resolve the objection, the provider can terminate upon 60 days notice.3 Even if a provider operates
in a state where state law requirements do not require advance notice, providers can learn important
lessons from those states that do and request ssimilar language in their respective payer contracts.

Sample 6.1-A: Payer Programs (Payer Friendly)

Provider shall abide by and comply with such policies and procedures as Payer shall implement
from time to time. Payer may amend its policies and procedures from timeto timein its discretion,
with notice to Provider.

Sample 6.1-B: Payer Programs (Provider Friendly)

Provider shall abide by and comply with Payer’s policies and procedures as set forth in the Manudl;
provided, however, that if any provisioninthe Manual isinconsistent with any provisioninthisAgree-
ment, the applicable provision of this Agreement shall prevail. Payer represents and warrants that, as
part of the process of negotiating this Agreement, Payer has given Provider the Payer’'s most current
Manud, including all updates. Provider acknowledges that Payer may amend the Manua from time
to time in accordance with this Section. Except for changes required by applicable law, Payer shall
limit Manual changes to no more than once per calendar quarter. Before the effective date of any
amendment to the Manual, Payer shall give Provider actua notice of the change by mailing a printed
update, postage prepaid to the [Specific Provider Person responsible for reviewing Manual changes]

or making the updated Manual provisions available electronicaly with a summary describing the
changes and links to the specific location of each change in the Manual. Payer shall give Provider 90
days advance notice of any Material Change to the Manual. The change shall not become effective
during the notice period. For purposes of this Section, aMaterial Change is achange from the Manual

provisionsin effect on the Effective Date that requires substantial Provider time or expense to imple-
ment. If Provider determines that a changeisa Material Change, Provider shall have 15 daysto raise
any objections to the change. If Provider objects to the change and Provider and Payer are unable to
resolve the matter, either party shall be entitled to terminate upon 60 days’ notice.

2N.H. Rev. Stat. Ann. 8420-J.8 VIl (b).
3 Colo. Rev. Stat. § 25-37-104.
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6.2 What | s Utilization Management?

Utilization management is a central element of managed care and thus is a key feature of any
managed care contract. According to URAC (formerly known asthe Utilization Review Accreditation
Commission), an organization that publishes standards for health care organizations and accredits
them, UM is the independent, unbiased evaluation of the medical necessity, appropriateness, and
efficiency of the use of health care services, procedures, and facilities under the provisions of the
health benefits plan.4 UM can also encompass the payer’s more active involvement in the care of its
enrollees, including assisting with the planning of a course of treatment.

UM can take place at many points in the health care delivery cycle, including preauthorization
review, concurrent review, or retrospective review. A payer's UM program is designed to evaluate
health care on the basis of appropriateness, necessity, and quality of the service. As payers have
gained more experience with UM, they have increasingly incorporated case management, drug utili-
zation management, or disease management programs into their UM programs.

A payer's UM and QA programs usually work hand-in-hand. The QA process will typically
include elements such as physician profiling, measuring quality performance standards,s clinical
practice guidelines, and credentialing. Although the payer usually controlsits own UM program, the
provider maintains a strong interest in this aspect of a managed care arrangement for several reasons:

e theprovider may opt to partner with the payer to perform some UM functions;
e the payer’s UM program will affect the provider’s operations and administrative costs;
e thepayer’s UM program can significantly affect the provider’s payment;

e any payer delegation of the UM function to athird-party UM company could affect the man-
ner in which the function is performed; and

e the provider may decide to advocate on behalf of its patients for a specific service or course
of treatment.

6.2.1 Utilization Management Programs

Problem: The contract will obligate the provider to comply with the payer’s UM program.

Oftentimes, there is alack of transparency regarding the components of the UM program.
How many claims will be reviewed during a quarter? What will be the credentials of the
payer's UM reviewers—nurse reviewer or physician reviewer? In the case of a physician
reviewer, will the physician be aspecialist or general practice physician? What UM policies
will apply—the payer’sinternal policies, Centersfor Medicare & Medicaid Services (CMYS)
policies, or the policies of national review companies such as InterQual or Milliman or a
delegated third-party UM company? In order for a UM program to work smoothly, payer

4 Details regarding URAC's Health Utilization Management Accreditation standards are available at https.//www.urac.
org/programs/heal th-utili zation-management-accreditation.

5 For a description of Quality Performance Standards for participants in the Shared Savings Program of the Centers for
Medicare & Medicaid Services(CMS), see42 C.F.R. Part 425, Subpart F—Quality Performance Standards and Reporting;
see also Medicare Program; Medicare Shared Savings Program: Accountable Care Organizations and Medicare Program:
Waiver Designsin Connection With the Medi care Shared Savings Program and the Innovation Center; Proposed Rule and
Notice, 76 Fed. Reg. 19528, 19571-91 (Apr. 7, 2011).
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and provider each need to be able to perform a series of detailed and time-sensitive tasks
and understand the policies and process that will apply to the parties.

Solution: Careful review of the payer’s UM program is crucia for both parties. If possible,
the entire UM program should be reviewed prior to execution of the contract. Providers
want to give consideration to some components that affect the provider such as the guide-
lines for services the provider frequently renders. Providers need to ask questions about
how the UM program will work in real practice. Questions ranging from the structure of the
program to the qualifications of reviewers should be addressed.

e Doesthe payer outsource its UM program to athird-party UM company?

e |Is that third-party UM company familiar with state and CMS requirements for the
managed care program?
e What are the qualifications for reviewers?

e |f theprovider isachildren’s specialty hospital frequently providing liver transplantsto
children, does the provider want a pediatric specialist reviewing the medical necessity
of transplant services?

If not too lengthy, the UM program could be attached as an exhibit; indeed, some states
require this.6 In recognition of the payer's need to amend its UM program periodically,
including incorporating changes that can reduce the provider’s administrative burden, the
parties can agree on a process for review and approval of changes to the UM program that
will have a material effect on the provider’s operations.

Providers can also consider developing their own UM addendums for inclusion in the con-
tract with the payer. These addendums can address a number of the questions raised above.
For example, if a provider wants a physician to complete its UM reviews or wants the
reviews to occur on provider premises, then this requirement should be set forth in the
addendum. The addendum is something that should be prepared in advance of contract
negotiations with the payer. It contains details about how the provider wants the UM rela-
tionship to work between payer and provider. It serves as an important tool to help identify
and raise potential issues and concerns during the contract negotiating process.

Careful review of the UM program prior to execution of the contract will benefit both the
payer and the provider. The parties will know what is expected and can ensure their opera-
tions will facilitate the UM program.

Sample 6.2.1-A: Utilization Management Program (Payer Friendly)

Asacondition for payment for Covered Services, Provider agreesto participatein and comply with
the UM Program and QA Program (UM/QA Program) utilized by Payer to promote the efficient
use of resources. Provider shall comply with and, subject to Provider’s right to appeal as provided
in the UM/QA Program, be bound by such UM/QA Program. Failure by Provider to comply with
the requirements of this paragraph will be deemed to be a material breach of this Agreement.

6 See, e.g., Va. Code § 38.2-3407.15(B)(9).
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Sample 6.2.1-B: Utilization M anagement Program (Provider Friendly)

Provider agrees to participate in and cooperate with the UM Program and QA Program (UM/QA
Program) utilized by Payer, subject to Provider’s right to appeal any adverse decisions. Provider
has been given Payer’s most up-to-date Manual and applicable policies and procedures related
to the UM review process. Payer and Provider agree to meet and discuss any changes to the UM
provisions in the Manual that may materially affect Provider’s obligations. If any provision in the
Manual isinconsistent with any provision in the Agreement, the applicable provision of thisAgree-
ment shall prevail.

Sample 6.2.1-C: Utilization Management Program (Provider-Friendly Addendum Setting
Forth Provider’'s UM Review Policy)

Provider agrees to participate in and cooperate with the UM Program and QA Program (UM/QA
Program) utilized by Payer, subject to Provider’s right to appeal any adverse decisions. Provider
has been given Payer’s most up-to-date Manual and applicable policies and procedures related to
the UM review process. Payer and Provider agree to meet and discuss any changes to the UM pro-
visionsinthe Manual that may materially affect Provider’s obligations. Provider shall abide by and
comply with Payer’s policies and procedures as set forth in the Manual; provided, however, that
if any provision in the Manual isinconsistent with any provision in this Agreement or Addendum,
the applicable provision of this Agreement shall prevail.

6.2.2 Types of Utilization Review

Utilization review (UR) is often referred to interchangeably with UM in the health care industry,
but it isasubset of UM. Whereas UM entails the payer’s active participation in planning and manag-
ing an enrollee’s course of care, UR tends to be passive, involving the payer’s review of the treatment
proposed or provided to an enrollee in order to decide whether the treatment is a covered service
under the enrolle€’s plan.

There are generally three types of UR: prospective, concurrent, and retrospective. Prospective
review involves preauthorization before the initiation of treatment to determine medical necessity.
Concurrent review is performed during the course of treatment and involves monitoring to determine
whether the care continues to be appropriate and necessary. Finaly, retrospective review is per-
formed after the treatment has been compl eted.

6.2.2.1 Prospective Review and Preauthorization

Payers have traditionally required prior authorization or preadmission certification before a pro-
vider deliversinpatient or certain outpatient servicesto an enrollee. The prospective review conducted
for such certification generally involves confirmation that (i) the patient is an enrollee, (ii) the con-
templated services are covered by the enrollee’ s health plan, (iii) thelevel or type of treatment sought
(or both) is consistent with applicable UM program policies, and (iv) the provider is approved for
the provision of such servicesto enrollees. Prospective review often givesrise to four related issues.
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The first issue concerns the process the provider must follow for verifying eligibility of the
enrollee, including when notice must be given to the payer. Every payer has its own system or pro-
cedure for this verification. Increasingly, payers are offering, and many providers are insisting upon,
real-time confirmation of eligibility, benefit design, and payment, including the enrollee’s payment
obligations, on a 24-hour per day, 7-day per week basis.

The second area concerns how quickly a payer is required to provide certification of medical
necessity and what information will be available to the provider at the time it seeks certification from
the payer. Providers are requesting information about which benefit plan covers the enrolleg; relevant
specifics of the benefit design; the amount of the enrollee’s financial obligation, including whether
a deductible has been met; any coverage limits; and whether the enrollee is covered through a self-
insured group.

The third issue concerns whether the provider may rely on a payer’s eligibility verification to
bind the payer to pay the eventual claim. Thisis a separate question from whether the provider may
rely on the payer’s prior authorization that the specific services will be covered.

The fourth issue concerns the extent to which a payer may use subsequently available informa-
tion to overturn or adjust itsinitial authorization.

Compliance with preauthorization requirements can be overlooked in the contract negotiation
process, which can lead to devastating consequences. If a provider misses a preauthorization time
frame, the payer can deny the claim. It does not matter that the services were medically necessary. It
does not matter that the patient benefited from care. Lack of timely preauthorization allows the payer
to deny aclaim essentially on atechnicality.

Problem 1: There should be a system for verifying enrollee eligibility that can be relied on
by the parties to the contract.

Solution 1. Payers have several ways to identify their eligible enrollees: (i) identifica-
tion cards, (ii) enrollee lists given to providers, (iii) telephone verification of eligibility,
(iv) online search capability, or (v) a combination of these methods. The provider should
carefully review the specific procedure in the contract for enrollee digibility verification,
and the payer should include a system summary as a contract exhibit, if possible.

Sample 6.2.2.1-A: Enrollee|.D. Card (Payer Friendly)

Payer, as part of its Enrollee identification process, shall make available to Provider eectronic digi-
bility information regarding al current Enrollees. Provider shall recelve regular updates regarding
al current Enrollees who have selected or have been assigned to Provider. Payer shall provide each
Enrollee with an identification card, properly identifying Payer, the Enrollee’'s name, igibility dates
and identification number and information on where to submit required notices to provide Covered
Servicesto an Enrollee. Provider agreesthat al reasonabl e efforts shall be madeto verify the digibility
ang-stettusof-Enrollees. The verification process shall include, but not be limited to, checking Enrollee
identification cards and Enrollee listings, or, if necessary, contacting Payer. Provider may call Payer’s
eligibility service center to verify digibility on normal business days from 8:00 am. until 5:00 p.m.
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Sample 6.2.2.1-B: Enrollee|.D. Card (Provider Friendly)

Payer shall provide identification cards to al Enrollees. Payer shall assure that information on
the identification cards clearly identifies the Enrollee’s eligibility date, Enrollee’s identification
number, the applicable telephone number where Provider may reach a UM representative, the
applicable claims address and a telephone number where Provider can verify eligibility, the prod-
uct covering the Enrollee, the entity responsible for payment, and certification information in order
to provide Covered Services to an Enrollee. The parties understand that an Enrollee must present
his or her identification card to Provider upon arequest for Covered Services.

Problem 2: If the UM program allowsfor telephonic or el ectronic preauthorization, the con-
tract should specify time frames for the provider to notify the payer and what information
the provider will receivein return.’

Solution 2: The contract or a preauthorization exhibit should set out the time periods within
whichthe provider must notify the payer and the payer must respond to preauthori zation requests.
The contract or Manua should also describe the procedure for preauthorization for each type of
sarvice, if there are different requirements. For example, telephonic or eectronic preauthoriza-
tion may be sufficient for routine, noninvasive care, whereas an invasive procedure may require
a second medica opinion. The parties may also wish to exempt certain services from the pre-
authorization requirement. In such acase, it is preferred that the exempt services be listed in the
contract instead of in the Manual, asthe Manual can be unilaterally amended, as noted above.

Problem 3: Many payersthat provide a system for telephonic or online verification of eligi-
bility make that system available 24 hours a day, 7 days aweek. Thisreal-time availability
causes payersto requirereal-time notification for preauthorization purposes. Generally, pay-
erswant notification within 24 hours of the admission or the next business day. Additionally,
if the payer’s verification system is available only on a more limited basis, providers may
need to provide services without having obtained prior verification.

Problem 3 illustrates the need for providers to evaluate their internal operations related to
the preauthorization process. Is notification within 24 hours reasonable from an operations
standpoint? Does state law allow a longer period for notification? Should the provider ask
for alonger period of time to make the preauthorization request? For example, a patient
presents through the emergency department with a gunshot wound. Should the payer be
allowed to deny all payment for inpatient services because the provider waited until day 3
of the subsequent inpatient admission to request authorization? If the payer and provider
cannot agree on alonger notice period, consider specifying circumstances when the notice
period can be waived or extended for good cause or alesser consequence.

Problem 3 also demonstrates the need for the partiesto be familiar with any applicable state
law requirements relating to UR. Arizona law requires a payer that requires prior autho-

" Aspart of itsinternal process, the provider needs to develop a system that tracks or records any telephonic or electronic
preauthorization in the event the payer later takes the position that it did not receive preauthorization. For example, if the

provider sends a preauthorization to the payer electronically, the provider needs to document delivery confirmation to the
payer in the patient’s medical or case management records.
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rization to “provide twenty-four hour access by telephone or facsimile for enrollees and
providers to request prior authorization for medically necessary care.”®

Solution 3: The contract should address the provider’s responsibility for obtaining prior
verification at times when the system is not available. If the proposed preauthorization noti-
fication time period will not work from an operations standpoint, then the provider needs
to negotiate a longer time period. The contract should also address who bears the financial
responsibility for services provided without prior verification during those times when the
system is not available or when prior verification is not requested, including when prior
verification is prohibited by law. Rather than face denial of payment, the provider may seek
an aternative process, such as retrospective review to ensure payment for services that
would have been approved as medically necessary if verification had been timely obtained.
This should be stated in the contract.

Problem 4: On some occasions, the payer may reverse an initial verification of eligibility
when it determines that the prospective enrollee is not truly eligible for the benefits sought.

Solution 4: The provider may negotiate for the right to rely on identification cards, enrollee
lists, and online or telephone authorizations provided by the payer. The provider may aso
seek to incorporate a provision guaranteeing payment for services rendered in reliance on
the payer’s identification and authorization systems unless the provider has actual knowl-
edge of ineligibility. The payer may wish to expressly state in the contract that verification
of eligibility does not guarantee the payment of benefits. See also Section 6.2.2.3, Retr oac-
tive Disenrollment, below. In light of the challenges with enrollment, premium payment,
and the “grace period” during this period of uncertainty caused by the launch of health
insurance exchanges, payers are reluctant to assume the risk arising from verifying cover-
age for an individual who may or may not turn out to be an enrollee.

Problem 5: Upon review of a claim, the payer may deny payment for services that were
preauthorized because the payer believes that the treatment provided differs from the treat-
ment authorized or that the enrollee’s actua condition differed from the condition described
in the request for prior authorization.

Solution 5: Sometimes a patient’s initial diagnosis changes during the course of evaluation
or it becomes medically necessary to alter a preauthorized course of treatment. The provider
may negotiate for the right to a binding determination of coverage so long as the provider
gave the payer information that was accurate to the best of its knowledge at the time it
requested authorization. The payer may reserve the right to reevaluate the medical necessity
of services rendered during the course of treatment or after services are delivered. Some-
timesit is possible to reach a compromise that limits the payer to disallowing coverage for
certain limited reasons expressly stated in the contract.

8 Ariz. Rev. Stat. § 20-2803(E).
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Again, state law may affect the permissible terms of the contract. For example, Illinois law
restricts a payer to rely “solely on the medical information available to the attending physician or
ordering provider at the time the health care services were provided.”®

Sample 6.2.2.1-C: Enrollee Verification and Preauthorization (Payer Friendly)

Except in an emergency, prior to providing any Covered Services to a person who is purport-
edly an Enrollee, Provider will follow Payer’s verification and authorization procedures to
verify that such person is an Enrollee and that the services to be provided constitute Covered
Services.

Sample 6.2.2.1-D: Enrollee Verification and Preauthorization (Provider Friendly)

Payer shall furnish Provider with a system for identifying all Enrollees as described in Exhibit
___. Except for emergency care, Provider shall confirm Enrollee status and secure Payer pre-
authorization before rendering services. Upon a request for Enrollee treatment, Provider shall
contact Payer by telephone to confirm Enrollee status. Payer shall confirm Enrollee’s eligibility
for benefits and issue a certification decision within __ hours of receiving Provider’s request.
Upon verification by the Payer of the Enrollee’'s membership status, Payer shall give to Provider
a preauthorization code indicating approval upon which Provider may conclusively rely for
the delivery of the preauthorized services to the Enrollee. If Provider obtains such verification,
Payer shall not retroactively deny payment unless: (i) the services are not provided as described
in the request for preauthorization; (ii) the Enrollee's condition materially differs from the con-
dition described at the time of preauthorization; or (iii) the services are not found to be Medi-
cally Necessary.

In recent years, some payers have been replacing their prior authorization requirements with
a requirement of prior notification. The goal is to replace the process of reviewing and making an
advance conditional coverage determination with an opportunity to identify enrollees embarking on
acomplex or costly course of treatment and to engage them in one or more active forms of medical
management, as described bel ow.

6.2.2.2 Loss of Enrollee Eligibility During Treatment

An enrollee may lose eligibility for benefits while the enrollee is an inpatient or in the midst of
a course of treatment. This can happen because the enrollee exhausts his or her benefits'® or because
the enrolle€’s coverage ends, including due to nonpayment of premiums.

Problem: Who is responsible for the cost of ongoing treatment in the event of loss of
eligibility? From the provider’s perspective, it may not be fair to penalize the provider

9215 I1l. Comp. Stat. Ann. § 134/85(e)(3); see also Ariz. Rev. Stat. § 20-2803(F) (stating payer “that gives prior autho-

rization for specific care by a provider shall not rescind or modify the authorization after the provider renders the autho-
rized care in good faith and pursuant to the authorization™).

10 See the limits on a payer’s ahility to offer plans with lifetime or annual benefit caps at Section 2711 of the Public Hedlth
Service Act, as added by Section 1001(2)—4) of the Patient Protection and Affordable Care Act, Pub. L. No. 111-148.

11
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